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STATEMENT OF REASONS

PRELIMINARY DETERMINATION

KINGSTON, JAMAICA CASE NO. AD-01-2009
April 8, 2010

IN THE MATTER OF a Complaint, pursuant to Sections 22 and 23 of the Customs
Duties (Dumping and Subsidies) Act 1999, submitted by the CambBement Company
Limited to the Anti-dumping and Subsidies Commission.

AND IN THE MATTER OF the Preliminary Determination by the Anti-dumping and
Subsidies Commission, pursuant to Section 27 of the Cssfomties (Dumping and
Subsidies) Act 1999.

IN RESPECT OF the dumping in Jamaica of Ordinary Portland Grey Cenaent
Portland Blast Furnace Slag Cement originating in or egddrom the United States of
America.

l. SUMMARY

Initiation of Investigation. On November 26, 2009 the Anti-dumping and Subsidies
Commission (“the Commission”) commenced an investigain accordance with Section 22 of
the Customs Duties (Dumping and Subsidies) Act 1999, (“tb&)Anto the allegation of
dumping of Ordinary Portland Grey Cement and Portlandt Blashace Slag Cement originating
in or exported from the United States of America (“U.9.AThe Act implements the
multilateral obligations under the World Trade Organisatnti-dumping Agreement (“the
ADA"), to which Jamaica is a signatory. Notice of fimiation of the investigation was given
by the Commission to the Minister of Industry, Inveshinand Commerce (“the Minister”), the
Exporter, the Producer, the Importer, the ComplairtaetGovernment of the Exporting country
and other entities as provided under Section 25 of theAAcbpy of the Notice of Initiation was
also published in the Jamaica Gazette Volume CXXXIl ardhily newspaper, the Jamaica
Observer dated November 26, 2009.

The investigation was initiated pursuant to a Complaied foy the Caribbean Cement Company
Limited (“CCCL"), alleging that Ordinary Portland Gr&yement and Portland Blast Furnace
Slag Cement originating in or exported from the U.SvAs and is being imported at dumped
prices which has caused, is causing and is likely to cengerial injury to the domestic
industry, CCCL.

As set out in the Statement of Reasons for Initiatithre Commission commenced the
investigation upon being satisfied to the standard of ironathat the Complaint filed is properly
documented, that there is evidence that the goods are beingedumnd that the evidence
discloses a reasonable indication of dumping, causirgaat threat of material injury to the
domestic industry that produces the like goods.



The Commission sought to obtain relevant informatiomftbe Importer, the Exporter and the
Producer. On December 2, 2009, the Commission sent concespee to the Importer, the
Exporter and the Producer (“the Respondents”) requestingiinastionnaires be completed in
accordance with guidelines provided. The Respondents retundidual Questionnaire
responses, and a Joint Submission to the Commissialammary 26, 2010. On February 16,
2010 the Commission communicated to the Exporter and thduBer that the Questionnaires
were not completed satisfactorily and requested thaeponses be re-visited and re-submitted
to the Commission. To date, the Questionnaire respdmses not been re-submitted to the
Commission by the Respondents.

The Commission requested additional information fromDbenestic Industry on December 24,
2009, which it submitted on January 28, 2010. All Parties innestigation were invited to file
Rebuttals on February 3, 2010. After communication regardifiigulties and extension, all
parties submitted Rebuttals, the Domestic Industry dnugey 12, 2010 and the Respondents on
February 22, 2010.

The Parties filed supplementary and additional submissi@nsecently as March 24, 2010
which, though outside the scheduled deadlines for submissioformation for the Preliminary
Determination, were considered by the Commission inimgatke Preliminary Determination.

The record of this investigation consists of all documentamitted to the Commission by the
parties, including all that relate to the Commissiaegision to initiate the investigation, the
Notice and Statement of Reasons for Initiation and tbefi@ential and Non-Confidential
versions of submissions received from Interested Rariie requesting information and data
from the known Interested Parties, the Commission adwsd repeatedly reminded them that
failure to offer appropriate responses throughout the iigeg&in could lead to use by the
Commission of facts available, pursuant to Sections 4(@)L8 of the Act.

Preliminary Determination. The Commission is required to make a Preliminary Detetiain
or terminate the investigation before making a Prelinyifdetermination as provided for in
Sections 26 and 27 of the Act. The Commission is gadishat there is sufficient evidence of
dumpingof the investigated product to justify proceeding with theestigation, that the margin
of dumping is notle minimisand that the volume of imports actual or potentiathermagnitude
of the threat of injury is not negligible.

The Commission must make the Preliminary Determinatighin Ninety (90) days after the
date of Initiation, unless extended. On February 23, 201&caardance with Section 29 of the
Act, the Commission decided that an extension of timenfNinety (90) days to One Hundred
and Thirty-Five (135) days after initiation was necessanmnake the Preliminary Determination.
The decision to extend was made due to the difficultpliéining satisfactory evidence and
other administrative and procedural challenges which madenusually difficult for the
Commission to decide within Ninety (90) days. The Comiorisprovided written Notice of the
Extension of the Preliminary Determination to the Mter, the known Interested Parties, the
Government of the country of export and other entitidstice was published, as required by the
Act, in a daily newspaper, the Gleaner on Wednesdayu&gb24, 2010 and in the Jamaica
Gazette. The Commission indicated in the Notice ithdight of the extension, the Preliminary
Determination would be made by April 9, 2010.



In accordance with Section 27 of the Act, the Commmssmakes a Preliminary Determination
on April 8, 2010, and estimates the margin of dumping tot lieaat fifteen point one three per
cent (15.13%) for Portland Blast Furnace Slag cement.c&iment referred to as Portland Blast
Furnace Slag cement is a blended cement with OPC and&tegis imported by Tank-Weld.

Provisional Duties. The Commission finds that provisional measures arenegtssary to
prevent material injury being caused during the investigation.

Final Determination. The Commission is statutorily mandated to make al BEletermination
in the matter within ninety (90) days of making this Prelany Determination

Il. PARTIES TO THE INVESTIGATION

Section 2 of the Act defines “Interested Parties” toinkiestigation as a person:

(a) engaged in the production, purchase, sale, export ortimpany goods that are the
subject of an investigation;

(b) engaged in the production, purchase or sale of any goodisged in Jamaica that are
like goods in relation to goods that are the subject ofeestigation;

(c) acting on behalf of any person referred to in gaxah (a) or (b); and who is a user of
any goods that are like goods in relation to any goods tietthee subject of an
investigation.

The Commission examined all the facts on the recorddmmdified the known Interested Parties
also referred to as “Parties” below:

The Domestic Industry is Caribbean Cement Company Limited, hereinafter rafetoeas
“CCCL” or “the Complainant” or “the Domestic Industrylith registered offices at Rockfort,
Kingston 2 and mailing address as P.O. Box 448, Kingston 2pHate: 876-928-6231, Fax:
876-928-7381. CCCL is a limited liability company incorporatedeurithe laws of Jamaica in
1947. It is a seventy four per cent (74 %) owned subsidiafyinidad Cement Limited (TCL)

a company incorporated under the laws of Trinidad and Tobage. cbmpany began
commercial production of cement in Jamaica in 1952 amdtlgei business of manufacturing and
selling bagged and bulk Ordinary Portland cement and PortlanzbRn cement referred as
“Carib Plus” on the Jamaican market. CCCL also hasfotlewing subsidiaries: Jamaica
Gypsum and Quarries Limited, Caribbean Gypsum CompanytddmRockfort Mineral Bath
Complex Limited

The Commission has considered the matter and concludeSQIEL is not related to any of the
Repondents, nor has it imported the allegedly dumped prdduag the period of investigation
("POI”) and therefore would not be excluded as the Domdstiustry on such grounds.

TCL Group Booklet (2009) provides the breakdown of CCCL'sedhalders: TCL (74.08%), Other Shareholders
(15.31%), Cemex-Scancem International (St. Lucia) Limite®60), Financial Institutions (3.46%), Government
(1.19%) and Pension Plans (1%). Retrieved from httpwiclgroup.com
TCL purchased the majority share in the company fronGitneernment of Jamaica



Standing. CCCL is the sole producer of cement in Jamaica. CIC@neets the standing
requirement specified in Section 22(2) — (4) of the Act Artetle 5.4 of the ADA because its
production accounts for one hundred per cent (100%) of kieegioods to the goods under
consideration, produced in Jamaica.

The Importer is Tank-Weld Metals, hereinafter referred to as “TanKeWNer “the Importer”,
with registered offices located at 27 Seaward Drive, Komgdtl. Telephone: 876-923-8800,
Fax: 876-923-0317. Tank-Weld Metals is a part of the Tank-Wetdigswhich also includes
Tank-Weld Special Projects, Tank-Weld Steel Fabricatods Taank-Weld Equipment Rentals.
Tank-Weld is a conglomerate of companies in Jamaiddy, suibsidiaries catering to niches in
the construction industry such as steel, lumber, cenubsiribution, steel fabrication, civil
engineering and contracting, heavy duty haulage and equipreewf. Tank-Weld has a
contract with Vulcan for cement it distributes in treanaican market.

Section 2 of the Act defines the Importer in accordamite Section 2 of the Customs Act, 1941
as including the owner or any other person for the timagbpossessed of or beneficially
interested in any goods at and from the time of the itafion thereof until the same are duly
delivered out of the charge of the officers, and alsopamgon who signs any document relating
to any imported goods required by the customs laws to be sigreadilmporter.

The Commission identified Tank-Weld as the Importecesiit is the owner who is beneficially
interested in the goods under consideration.

The Exporter is Vulcan Materials Company, hereinafter referred $o“dulcan” or “the
Exporter” with registered offices located at 1200 Urbamtf@eDrive, Birmingham, Alabama
35242. Telephone: 205-298-3000, Fax: 205-298-291ilcan, together with its subsidiaries,
engages in the production and sale of materials for wamtsin. The company operates in three
segments: Aggregates, Asphalt mix and Concrete and Gemen

The Producer is the exporter, Vulcan Materials Company also refetoeds “the Producer”.
Vulcan is producing and exporting cement to Jamaica fteilorida base of operations.

Affiliated Company to the Exporter and the Producer in the investigatioflasida Cement
Inc., referred to as the “Affiliated Party” and cotieely referred to with Vulcan as the Exporter
and Producer. Florida Cement Inc. is a wholly owned didygi of Vulcan with corporate
offices at 1200 Urban Centre Drive, Birmingham, Alab&%342, and an address for service at
155 E. 2% Street, Jacksonville, Florida 32206. Telephone: 904-355-1781, Fa8580@469.

The Respondentgefers collectively to the Importer, the Exporterddahe Producer. This may
also include the Affiliated Company. These parties hded some Joint Submissions in the
investigation and they have the same legal representation

2 Tank-Weld Group, (no date). Retrieved from http://wiemkweld.com/index1.htm



[l PERIOD OF INVESTIGATION

The period of investigation (“POI”) is the timeframeesgéd for which information and data on
imports into Jamaica are collected and assessed ¢onde¢ whether the imports are being
dumped, and if there is dumping, the effect of the dumpihgréfore, it is the timeframe to
which information and data substantiating allegations offdiignand injury should refer to.

The POI for dumping is normally one (1) year or a mimmuf six (6) months immediately prior
to the date of initiation. The goods under consideratierevirst imported in May 2009.

The POI for injury should be at least three (3) yearseuhately prior to the date of initiation, in
addition to the post initiation period for which dataaisilable, and should include the period
covered by the dumping data.

Based on the date of initiation, the Commissionemdéd and examined information and data for
dumping for the period November 26, 2008 to November 25, 2009 angjuoy, icollected and
assessed data and information for the period Novemb@006,to November 25, 2009. For the
purposes of the Preliminary Determination, in the posiation period, after November 2009,
data which was relevant and available was also examined.

V. USE OF FACTS AVAILABLE

The Commission is guided by the Act and the ADA, whichvig® for circumstances in which
Interested Parties fail to fully cooperate and provide theestigating Authority (the
Commission) access to information and data requiremhaike an assessment of dumping and
injury. The use of facts available allows the Commissd complete the investigation and make
determinations on reliable information even where therésted parties fail to cooperate.

The relevant sections of the Act and the Anti-dumpiggegment are:

Section 4(6) of the Act
The Commission may require the importer of any goodsuch ther person as the
Commission considers appropriate to state within suchdsrtae Commission shall specify
such facts concerning the goods and their history as ittmal necessary to determine
whether the goods are being dumped or subsidized and ifrfacmation is not furnished to
its satisfaction, the Commission may make a findiag@a such facts on the basis of the
information available to it.

Section 10 of the Act
Where an interested party refuses access to, or othedeiss not provide necessary
information within a reasonable period or significantippedes the investigation, the
Commission may make such determination as it thinks apptepsia the basis of facts
available and, for the purposes of this subsection, tdran@lssion shall have regard to the
provisions of Annex Il of the Anti-dumping Agreement.

Section 4(6) can be distinguished from Section 10 of the ascSection 4(6) does not require
that the use of facts available by the Commission be oioaecordance with Annex I, whereas
Section 10 requires the Commission to be guided by Annex II.



Article 6.8 of the Agreement
In cases in which any interested party refuses acogsertotherwise does not provide
necessary information within a reasonable period or sigmifly impedes the investigation,
preliminary and final determinations, affirmative or negatmay be made on the basis of
facts available. The provisions of Annex Il shall beseved in the application of this
paragraph.

Annex |l of the Agreement

Annex Il provides guidance to authorities in the use dfsfavailable. The Annex requires
Investigating Authorities to specify in detail the informatrequired from any interested
party and the manner in which the interested party inespanse should structure the
information. The Investigating Authorities should alsaken sure that the party is aware that
if information is not supplied within a reasonable time, abéhorities will be free to make
determinations on the basis of facts available, incuthese contained in the application for
the initiation of the investigation by the domestic indp¢Paragraph 1).

The Investigating Authorities may also request thamnsereésted party provide its response in a
particular medium or computer language and should considealbility of the party to respond
in that format and should not request that the party gsenputer system other than that used by
the party. Further the authorities should not mainéairequest for a response in a particular
medium or computer language if the interested party doésmaontain its computerized
accounts in such medium or computer language and if pimregethe response as requested
would result in an unreasonable extra burden on theestest party, e.g. it would entail
unreasonable additional cost and trouble (Paragraph 2).

Authorities are required to take into account all infaiorain their determinations which is
verifiable, which is appropriately submitted so that it b@nused in the investigation without
undue difficulties, which is supplied in a timely fashiongd avhere applicable, which is supplied
in a medium or computer language requested by the autholiteesesponse by a Party is not
given in the preferred medium, but the authorities finat tine circumstances referred to in
paragraph 2 have been satisfied then the failure to réspdhe preferred medium or computer
language should not be considered to significantly impeslentlestigation (Paragraph 3).

The Annex provides that authorities are not justified imedjgarding information, even though
the information provided might not be ideal in all respestsere the party has acted to the best
of its ability (Paragraph 5).

Where the authorities do not accept evidence or infoomgbrovided by a party, it should
inform the party of the reasons and provide the parti &it opportunity to provide further
explanations within a reasonable period with due account baken of the time-limits of the
investigation. Further, where authorities have to dasie tindings, including those with respect
to normal value on information from a secondary sourgduding information supplied in the
application for the initiation of the investigation, yhehould do so with special circumspection.
In such cases the authorities should, where practicabkck the information from other
independent sources at their disposal, such as publishedigtiscefficial import statistics and
customs returns, and from information obtained from otiméerested parties during the
investigation. It is clear that if an interested paldgs not cooperate and relevant information is
being withheld from the authorities, this situation coulabléo a result which is less favourable
to the party than if the party did cooperate (Paragraph 7).



The Commission has indicated in the respective sectibitbis Statement of Reasons where
facts available have been used.

V. SCOPE OF THE INVESTIGATION

The Commission defines the scope of the investigatidollasvs:

ORDINARY PORTLAND GREY CEMENT AND PORTLAND BLENDED
HYDRAULIC CEMENT USED FOR BUILDING OR CONSTRUCTION
PURPOSES ORIGINATING IN OR EXPORTED FROM THE UNITED STATES
OF AMERICA

Notwithstanding the following Harmonised Tariff SchedulTS) Codes which are primarily
used for the purposes of the Jamaica Customs Departt@aistoms”):

2523.2900  Other

2523.2910 Building Cement (Grey)
2523.2990  Other

2523.90.00 Other hydraulic cements

The Complainant contends that the scope of the ina&tiginclude all cement imported under
HTS Codes 2523.20 (Portland Cement), 2523.290 (Building Cement)j@rely2523.90 (Other
Hydraulic Cements). The assertion is based on thenant that there is a need for the scope to
be sufficiently broad in light of the likelihood of mhact substitution or interchangeability for
import, sale and use in the local market and to guard agaiogmvention of a duty that may
result from the investigation.

The scope of the investigation is not determined by HT8e€dor the imports. The scope is
determined by factors such as the end uses of the impodddcatly produced goods within the
Jamaican market. However, the Commission recognizsHmMS Codes assist the Customs
authorities in the application of anti-dumping measuresrerthey are imposed. Imports may be
classified under different HTS Codes based on their ghtser and have the same end uses to
the domestically produced goods within the domestic marketavdid circumvention of duties,
where applied, which may result from product substitution interchangeability, the
Commission has defined the Scope broadly to include goodssasibed above, imported for
building and general construction purposes, regardless dfpleeor quality, whether sold or
imported per metric tonne or in bulk, 1.0 or 1.5 metrim&bags or 42.5 kg sacks or packaged
in any other form and for distribution or sale on theal market in any form, notwithstanding
the referenced HTS Codes for cement.

The Commission, in assessing threat of material injabgerved that after the POI (January
2010) the goods under investigation are being imported under eediftd TS Code 2523.90.00
for other hydraulic cements. The change in tariff cfasdion may be attributable to the

% The Jamaica Gazette Supplement, (2007) the CustomshCilistoms Tariff (Revision) (Amendment)
Resolution, 2007, Vol. CXXX, No. 17.



Common External Tariff (“CET”) waiver granted by th@w@rnment of Jamaica (“GOJ”) post

initiation to the importer for 65,000 metric tonnes (MF)cement, mainly for road construction.

The identification or limitation of its use for primigrroad construction may have resulted in it
being classified under the HTS Code for other hydraulicecgsnand not building cement.

However, the Commission notes that it is the sanoelymt that was imported and that is the
subject of this investigation.

The Commission observed that the importer, Tank-Weld Betlgo imported White Portland
Cement in very small quantities during the POI. Thisex@ntype has not been included in the
scope of the investigation as White Portland Cementsigeaialty type of cement not used for
general construction purposes.

A. Goods Under Consideration

The goods under consideration are the imports that thgplaot alleges are being dumped, also
referred to as “subject goods” and *“investigated products”. Thenplaint identifies the
allegedly dumped imports as a type of Ordinary Portlande®¢ (“OPC”) Type | and a cement
blend of OPC and slag referred to as OPC Type IS origoani or exported from the U.S.A.
The Complainant submits that the imported goods are useduitdting and construction
purposes and conform to local and international standards.

The Commission obtained information from the Jamaigat@ns and Fiscal Services Limited
which provided the description, tariff classification ar trelevant international and local
standards of the goods under consideration. The goods undaderation for the period of
investigation for dumping are defined and described in accoedaith HTS Codesthe Bureau
of Standards Jamaica product specifications and the typeckéging as follows:

(1) Ordinary Portland Grey Cement (pure or unblended OPC) 32J%ype I/ll Portland
Cement; imported under HS Code for building cement 2523.2910.00;geackajumbo
bags.

(2) Portland Blast Furnace Slag Cement (cement blend of @®Glag) — JS 301 Type PS
(25); imported under HS Code for building cement 2523.2910.00; packa§dtb bags
and jumbo bags.

The goods under investigation have been imported from May-2@&ptember 2009, during the
period of investigation for dumping and generally attragtta of duty based on the tariff item of
forty per cent (40%.

The Commission noted that the unblended OPC was importé&drdk¢Weld in small quantities
which have not reached the Jamaican market. The Commigxjuested that documentation be
provided by Tank-Weld on the disposition of the unblended ORCAffidavit was provided to
the Commission to support the assertion that the imp@Ed was not re-sold on the Jamaican
market. The Commission has accepted at this timenthenation that the unblended OPC was
retained by Tank-Weld for its own uses and was not reéseadthird party. Sales data submitted
to the Commission did not contain sales of the unblend&d. O

* The duty rate of 40% has been, from time to time 2068, the subject of suspension by the Government via
application to the COTED for suspension of the CET. [ifporter was granted CET waivers in May 2009, which
expired in September 2009 and November 2009 respectively.



The Commission has therefore turned its consideratiathe quantity of the cement blend of
OPC and slag, referred to as Super Cement in the market.

VI. LIKE GOODS

The Commission is required to identify the like goodiiden to ascertain the domestic industry
which produces it. That industry is then to be examinethjory.

The Respondents contend that there is no “like goodidd&Super Cement produced locally and
that it is a specialty type of cement due to the quafithe cement whereby “it is manufactured
specifically to have the strength characteristics winietke it far better suited for sophisticated
applications.® The Complainant submits that their locally produced goadstiae goods under
consideration are “like goods” for the purposes of thisgtigation.

The Commission examined the goods produced by the Domedtistiy in order to determine
whether they fall within the definition of “like goods” uridée Act to the subject goods.

Section 2 of the Act defines the term “like goods” abofes:

Like goods, in relation to any other goods means —
(a) goods which are identical in all respects with those aibeds, or

(b) in the absence of identical goods as aforesaid, goods ofi Wiaawses
and other characteristics closely resemble thosigeodther goods.

The Commission conducted a comparative examinatioheofdcally produced goods and the
subject goods to assess similarities and differenceg usternationally accepted criteria,
namely: Technical Industry Standards, Physical and Chér@Gicaracteristics; Manufacturing

and Production Processes; Functions and End Uses; @sarinDistribution and Marketing;

Substitutability and Competition; Customer and Producer peoce

The Commission found similarities between the goodwearly all of the criteria examined. The
subject goods and the locally produced goods both conform teathe or similar technical
industry standards, they have similar physical and cheroiaiacteristics and utilize similar
manufacturing processes as there are only two procasgdsyed to manufacture cement. Both
goods have the same chief end uses which include the raamefaf concrete and concrete
products for building and highway or road construction. §beds have the same channels of
distribution to the same types of customers whichushelhardware stores, block makers and
contractors. Differences were found in the chemicahmosition of the blended cements, in
terms of the OPC replacements of granulated blast ferséag and pozzolan, and in the
performance (compressive strength) of the goods. Howevanr differences and variations
between the goods are not sufficient to find that thedgoare not “like products.” The
Commission therefore found the locally produced OPC amb ®dus cement and the subject
goods, Portland Blast Furnace Slag cement to be like go@dsamdance with the Act.

Joint Submission of Florida Cement Inc., Vulcan Matsr@mpany and Tank-Weld Metals Limited (Joint
Submission), page 12



The locally produced goods and the subject goods confornetsatime local and international
technical industry standards for Ordinary Portland CemmhBdended Hydraulic Cement:

i. The American Society for Testing and Materials (ASTM)
ASTM C150 - 07, Standard Specification for Portland Cement
ASTM C545 — 08, Standard Specification for Blended Hydraulic €2¢m

il The Bureau of Standards Jamaica
JS 32: 2008 — Jamaica Standard Specification for Portland ri@gmelinary and
rapid-hardening)
JS 301: 2008 — Jamaica Standard Specification for Blended tdigd@ements

The locally produced OPC conforms to the standard spa®fisafor Portland cement (Ordinary
and Rapid-Hardening). The Carib Plus and Super Cement ootdothe standard specifications
for Blended Hydraulic Cements. These technical indusémnydstrds specify the requirements for
chemical properties, physical properties, temperature,lsgnfabelling and delivery.

An examination of the physical and chemical charastiesi revealed that the domestically
produced goods closely resemble the investigated products bas#te technical industry
standards, composition and physical characteristics.

Portland cement is a standard type of cement, which eabldnded with other materials to
produce blended cements. It is a fine powder substance ol basic ingredient of concrete.
OPC is a closely controlled chemical combination dfiaan, silicon, aluminium, iron and small

amounts of other ingredients to which gypsum is addelderfinal grinding process to regulate
the setting time of the concrete. Lime and silica makebout eighty five per cent (85%) of the
mass. Common among materials used in its manufactuliengstone, shells, and chalk or marl
combined with shale, clay, slate or blast furnace sldgasiand, and iron ofe.

Blended Hydraulic cement refers to a cement typeishatoduced by inter-grinding or blending
Portland cement with other materials that have ceiti@rg properties, or by a combination of
inter-grinding and blending. The Complainant’s locally produbéehded hydraulic cement
referred to as Carib Plus is a blend of Portland ceraad pozzolan (fly ash)and Vulcan
produces a blend of Portland cement and granulated blast dusteg (GBFS) referred to as
Super CementThe Commission notes that according to Wimeted States Export and Import of
Portland Cement, Aluminous Cement and Slag Cement Replag ‘tement is no longer
considered a specialty product and is instead a commonlyaesedntitious materiaP.

There are two processes for the manufacture of Rdrdament, referred to as the dry and wet
processes. The dry process involvespitiecipal raw material, rock being mined from a quarry

ASTM — C150 — 09 - The cement covered by this specificatiath shly contain the following ingredients:
Portland cement clinker; water or calcium sulfate, ehplimestone; processing additions; and air-entraining
addition for air-entraining Portland Cement. www.astm.org

Portland Cement Association, (2010). “How Cement is M&itieved from
www.cement.org/basics/howmade.asp

CCCL'’s September 2, 2009 Submission, Vol. I, page 7
° Business Analytic Center (BAC), 2010. United States E>xauuitimport of Portland Cement, Aluminous Cement,
Slag Cement, page 8



and crushed in two stages, and then stored with other ederiads to be further processed. In
the dry process, the raw materials are ground, mixed eohdof the kiln in a dry state. This
process is used where the limestone, shale and dadagodr and additional energy is used to
remove the excess water. The raw materials arpogioned, ground to fine powder and
blended. In the wet process, the raw materials in their prqgweportions are ground with
water and fed into the kiln as slurry (there is enougtemta make it fluid). This process is used
when the limestone, shale and clay need to be groundihér respects, the two processes are
alike.

MANUFACTURING AND PRODUCTION PROCESS FOR CEMENT
The diagram shows that the production process is siregrdless of the method used

Portland Cement
(OPC) Production

Process
| |
Wet Dry
Process Process
| |
| | | |
1. Proportioned raw L 1. Rock Mined from 2. Crushed rock stored
h o 2. The mixture is then o L il e N
materials are ground L . . Quarry & crushedin 2 with other raw materiald
. ) edinto the kiln as slurry S .
with water stages for processing
]
|
3. Additional energy is 3. Raw materials are
then used to remove proportioned, ground to
excess water. fine powder & fedto
kiln

.

Production process
is similar
herafter

Cement producers worldwide utilize either the “wet” dry” processes to produce cement, with
the dry process being more used in the United States, dii® ¢ontribution to production
efficiency. Both processes are employed by CCCL. Thedwer of the goods under
consideration uses the dry process.

10 1bid
1 bid



The Commission found that the domestic goods and the goul#s consideration are produced
in a similar manner. The Commission further investigated found that both also use common
manufacturing practices and skilled production employessist@nt with industry practices.

The domestically produced cement is sold in three (3) cagsgof quantities: bulk, 42.5kg
sacks (or bags) and 1.5 metric tonne jumbo sacks. @rhert imported by Tank-Weld is sold in
94lb (42.5 kg) bags, and in bulk (per tonne/lb). The Comams$fbund that the distribution
methods for both goods are similar. The domestic produttreninvestigated product are sold
directly to retail suppliers or distributors, who thearket the product to the ultimate consumer,
including contractors, government departments responsibleofestruction, block makers and
individuals. All sales in Jamaica either originate frane local factory or the importer’s
warehouse. Distribution is through retailers, tradéislesalers, and other distributors before
the product reaches the end-uSer.

The Functions and End Uses of the products were foundetgimilar. Cement is used
predominantly in the production of concrete and concretduats. Cement, regardless of type,
is the binding agent in concrete and is consumed almostywi the construction industry.

The chief end uses are, highway construction using reax\yconcrete, building construction
using ready-mix concrete, concrete blocks, pre-cast etnanits and individual smaller units
and repairs.

The Commission examined sales data received in respoitserequests from the Importer and
the Domestic Industry and noted the types of customedsraspective proportions for the
purchasers of the goods under consideration and the domestis. Jdhve Commission found that
the same types of customers purchased both goods. This@t@dICommission to identify the
end uses for the goods. As noted, these included concrkegsnhardware stores, distributors,
retailers, quarries, construction companies, and casbroess.

Based on the sales data, the Commission was not pgedstiaat the cement blend of OPC and
slag referred to as Super Cement is a special purpogeeocialty cement. The Commission
concluded that Respondents’ argument that the imported prsdacipecialty cement was not
confirmed by sales data, as the majority of sales wasorcustomers purchasing the cement for
a special purpose.

The Commission concluded that the products are substitutaBlI€ECL contends that the
domestic product and the investigated product are directstisutable and compete with each
other® while Vulcan contends that Super Cement, being slag deiisemot a like good to the
Complainant’s products (OPC and Carib Pfdsyank-Weld claims that the materially superior
characteristics of its Super Cement have been recagbisthe end users comprising the market
segment targeted by Tank-WeRl.Tank-Weld asserts that leading end-users operating in
Jamaica have specifically required the use of the irado8uper Cement for their respective
construction projects. In support of its assertion, Tfetd provided letters from said end-
users. However, the Commission found that Tank-Weddles data does not reflect that it
actually accomplished sales to all the end-users used inrsudpits assertion. Tank-Weld’s
Super Cementvas not only, nor even primarily, sold to “leading endrsiSeas it claimed.

2ceeus September 2, 2009 submission, Vol. 1, page 11
13 CCCL’s September 2, 2009 submission, Vol. 1, page 9
14 Joint Submission, Page 9.

15 Ibid, Page 21, Paragraph 41



Rather, significant quantities &uper Cementhave been sold to the same customers as noted
above; including hardware stores, government agenciegyectien companies (both large and
small), block factories, retailers and cash custonidns. suggests a high level of substitutability
with the Complainant’s product.

Despite the contending views of the Parties to the, chg@oducts are seen to be readily
substitutable for each other, slight distinctions usemtarket the products notwithstanding, there
is an inclination to consider them like goods. The Cogsimn compared many characteristics
of the products. Given that all cement, regardlesyps, tis the binding agent in concrete, and
the uses in the Jamaican market, and no substantiatitime oclaim that the imports were
required for a specific purpose, and thus a special typemént, the products are substitutable.
The investigated product may be used for all jobs thatidingestically produced cement is used
for and vice versa, leading to the conclusion that #neyindeed substitutable.

Customer Perception can be inferred from the typesistbomers that purchase the domestically
produced goods and the subject goods. The Commission fitdhehsales data revealed that
the same types of customers purchased both types of tem&he Respondents submitted a
letter from a customer which indicated a preferencaherSuper Cement. However, the sales
data provided more compelling evidence that the same categaystdmers purchase the
locally produced cement and the subject goods.

The Commission finds, based on the Bureau of Standdnglsdal and Chemical Test Reports
for the domestic goods and the goods under consideratianpaobia goods conform to the
minimum performance standards in accordance with #relatd specifications. Performance by
itself does not distinguish the goods for purposes ofrahateng whether they are like goods.
The thrust of the Respondents’ argument is that the isupaErformance of the Super Cement is
what differentiates the goods under consideration froendomestic product. However, the
Commission found that even if the investigated productsofigiperior performance to the
domestic goods, this factor by itself is not sufficiest them to not be considered “like goods”,
in light of the market for cement in Jamaica, the fiams and end uses and other characteristics
addressed herein.

VIl.  THE JAMAICAN MARKET

The cement market in Jamaica is supplied by one donmastilticer and importers, all of which
distribute cement to the consumer through retailassilolitors and ready-mix operators. Others
import for their own use. The Complainant, CCCL hamnheroducing cement since 1952 and is
the sole operating manufacturer of cement in Jamagefore 1999, the Complainant was the
sole supplier of cement to the Jamaican market, sonetisgdf importing to supply the market.
Thereatfter, the market changed significantly to incloideer suppliers of imported cement.

The Complaint submits that historically, approximatelyhey per cent (80%) of the cement
produced by CCCL was sold to suppliers who distribute cetoght ultimate consumer in 42.5
kilogram (kg) sack$. The balance of the amount produced locally was solillix or jumbo
bags to consumers to complete larger projects.

18 bid, at page 13



In 1999, cement was initially being imported into the Jaaramarket by one importer and this
expanded subsequently to include other importers. In 2006ndheet also saw an increase in
imports due to a shortage in production by Domestic Indu3ing. level of importation was
further heightened by a period in which the quality of cemeroduced by CCCL was
diminished. At this time in 2006, the Complainant waglftea major importer of cement,
accounting for more than fifty per cent (50%) of totaports. This profile changed in 2007 as
other importers increased cement imports into the market2009, cement is being imported
into Jamaica from different sources by a few imporf@rslistribution on the market.

JAMAICAN MARKET CONSUMPTION OF CEMENT 2005-2009’

200t 200¢ 2007 200¢ 200¢
Domestic Productic
Cement
844,843 760,815 773,019 724,528 736,560
Imports by CCC
0 119,032 25,988 46,062 0
Othel Imports 2,00( 69,65¢ 156,25( 148,60! 146,25(
Total Consumptio
866,400 912,953 963,734 868,865 798,902
CCCL Export:
2,762 0 5,964 28,463 88,912

The demand and consumption of cement is highly dependetiteoconstruction sector as all
cement is consumed in construction activities. Jaasiconstruction sector has historically
been an essential contributor to the Jamaican economnyarily due to its contribution to the

country’s physical infrastructure, but also due to linkageas with other sectors. However, the
sector has been experiencing marginal growth over tinide total value added by the
construction industry in 2008 was only 1.8 per cent (1.8%) higjaer the total value added by
the industry in 1992°

In 2009, the Planning Institute of Jamaica indicated in tise duarter of the year that real value
added in the construction industry decreased by 7 per cent (V¥g.continued in the April to
June quarter with a further decline of 3.8 per cent (3.8%)thdnJuly to September quarter,
construction again declined by 5.8 per cent (5.8%) and in theb@rcto December quarter by a
further 3.5 per cent (3.5%). The decline in the December quegfgesented the ninth
consecutive quarterly decline for the industry. Consequehg industry, which uses cement as
one of its main inputs experienced an overall contra@id009. The sector also continues to
be adversely affected by the general downturn in the cangnwhich has resulted in the
suspension or delay in some construction projects. TDmen@ission notes that the decrease in
demand for cement is reflected in the decreased cemestmption for the relevant period.

The contraction in the Jamaican economy and in péatidhhe construction sector has also
impacted on the domestic market for cement. In 2006 gaselby the then Ministry of Industry,
Technology, Energy and Commerce (now Ministry of Indystnvestment and Commerce)

Information in Table obtained from Annual Reports @, Jamaica Customs and Fiscal Services Limited
Construction Task Force, (2009)ision 2030, Jamaica. Construction: Sector Plan 2009 — 2030.



noted that production and imports up to November 19, 2006 to€Hlle®00 MT compared with

approximately 850,000 MT for the full year 2005. The reporthturtstated that Jamaica’s
consumption of cement increased by approximately severteyr (7%) in 2005, based on
figures up to Novembeé?. In 2007, the total market demand increased an estimated sigmier
(6%) more over 2006. However, this increase was short lgedhe market contracted by
approximately ten per cent (10%) in 2008. This continued in 2009caittraction of the market

by approximately eight per cent (8%) compared to the preyears

In relation to imports, over a hundred thousand (100,000 poMI¥ement was imported in 2006.
Imports increased by 2.6 per cent (2.6%) in 2007 and by 6.8 pe¢cc8%i) in 2008. However,
in 2009, imports decreased by an estimated twenty five pe(2&h).

COMPETITION IN THE MARKET

The Respondents’ seek to address what it deems to be t@wnpessues inherent in the
Domestic Industry’s allegation of dumping, injury and its retjder an anti-dumping measure.
In their submission, the Respondents raised the cambetitat CCCL is a monopoly and that
competition in the Jamaican cement market is importaraddition, Tank-Weld placed at least
one advertisement in the Daily Gleaffeppining that the claims made by the Domestic Industry
are a means by which it hopes to regain monopoly statim idamaican markét. It has also
been suggested to the Commission and to the public thgiotioy of competition of imports
with the products sold by Carib Cement was found to haved savesumers significantly over
the March 2006 to 2009 periGd.

Anti-dumping does not prevent fairly traded imports frormpeting in the market nor protect an
industry from competing against fairly traded imports. Digog if found to be appropriate in
an anti-dumping case defends a domestic producer fronefteets ofunfairly traded or
dumped exportdrom a trading partner, only. Issues of competition appeitedy lie within the
mandate of another GOJ Commission. Circumscribingpetition, disciplining monopolies if
they exist are within that agency’s purview and do not pdecthe defence using the multilateral
trade rules of the domestic producer from injury posed bylgdeemed to be unfairly traded in
the form of dumped products. Competition from fairly tichdeaports do not fall within the
Commission’s mandate.

Competition issues in an anti-dumping investigation may dwy considered where the

Commission reaches an affirmative Final Determima#iod is examining the appropriateness of
a duty lower than the margin of dumping that might baénpublic interest.

VIIl. EVIDENCE OF DUMPING

Dumping occurs when the Normal Value exceeds the Expme Bf the goods shipped to the
country of import. The Margin of dumping refers to thierential between the normal value

Ministry of Industry, Technology, Energy and Commerce, (2008inent Update #8: November 20, 2006
Retrieved from www.mct.gov.jm/Cement%20Update_november_20.pdf

Daily Gleaner, Monday March 15, 2010
% Radio Jamaica, (201QResisting Monopoly, Tank-Weld hits back at Carib Cenfeetrieved from
?zttp://www.radiojamaica.com/indexz.php?option=com_content&do_];ﬁiﬁ=25817

Ibid



and the export price expressed as a percentage of the exige. In making a Preliminary
Determination, the Commission is required to estinthee margin of dumping as part of the
investigatory process, using information available to itiiergoods under investigation.

The Commission has found that Portland Blast Furnaag &ment, the blended cement with
OPC and slag is sold at dumped prices to Jamaica by thdigERroducer and Exporter in the

U.S.A. The Commission has calculated an estimatedimaf dumping of at least fifteen point

one three per cent (15.13%) based on the informatiomebéfat this time.

A. NORMAL VALUE

The Act specifies that the normal value be determinedefgrence to the price at which like
goods are sold in the ordinary course of trade for domastisumption in the exporting country.
Simply defined, it is the price at which the cement bleh@PC and slag is being sold in the
U.S.A. market with adjustments for price comparability.

The Commission is guided by Regulation 3 of the Custom&®bDumping and Subsidies)
(Determination of Fair Market Price, Material InjurycaMargin of Dumping) Regulations 2000
(“Regulation”), which prescribes how the normal valuemed to as the “fair market price” is to
be determined:

(1) Subject to Regulation 4, the fair market price of goods figatletermined by reference
to:
a. The price at which like goods are sold in the ordinaryre® of business for
domestic consumption in the exporting country

b. The cost of production of those goods in the exporting cguntluding any
subsidy provided in relation to such production

c. The Commission shall determine fair market price @nldasis of the price in the
exporting country if the Commission is satisfied thaes in that country are of
sufficient quantity to consider it a viable export mar&at to form the basis of
the fair market price.

d. In paragraph (2) “sufficient quantity” means that the agge quantity or
aggregate value of the foreign like product sold by the exportproducer in the
country of export is five per cent or more of the aggeegaiantity or value of the
sales of the goods to Jamaica.

Regulation 3 also provides that the Commission mayeagatva constructed normal value using
the cost of production as noted in paragraph (4):

(4) The fair market value price may be calculated orbd®s of the cost of production
value in cases where sales in the domestic market grpro@iate on the following
grounds:

a) such sales are —
I.  not viable;
ii.  below the cost of production and made within an extendeddef time,



ili.  in substantial quantities and at a price which do not peweuivery of
cost within a reasonable period of time;
iv.  outside the ordinary course of trade on account of macdketitions;
V.  not representative.
b) no contemporaneous sales of comparable merchandise exist

At Initiation, the Commission noted in the StatemanReasons that it derived the normal value
from the retail price of unblended OPC as sold in lamgell-known hardware store chains,

Lowes and Home Depot in the U.S.A., in the absendafofmation on these prices from the

Exporter and Producer of the goods under consideration.

For the Preliminary Determination, the Commission retpe information from the Exporter

and Producer, Vulcan, and from the Affiliated Party, B®rCement Inc., the subsidiary that
Vulcan identified as being the exporter of the goods d@eoto calculate the normal value for the
goods under consideration. The information sought includedspfic the cement blend of OPC
and slag, as well as prices for all other cement prodaddsby the Producer and Exporter in the
U.S.A market and information affecting price comparap#itich as transportation, packaging
and other such costs. The Exporter and Producer inditdaaé the Affiliated Party does not sell

the cement blend of OPC and slag in the U.S.A or anypligduct to that type of cement. The
Producer and Exporter therefore, did not provide a homd&eanharice for the goods under

consideration nor information and prices for other typesement it sold in the U.S.A. market.

Florida Cement Inc. submitted to the Commission infttrom on the costs it incurred to produce
the cement blend of OPC and slag that it sells to TankkWe

The Domestic Industry in the Complaint and in its Relbstt@mitted that the cement blend of
OPC and slag are sold in the U.S.A market and provided @erah normal values and
adjustments for price comparability based on its indep@ndarket research.

The Commission noted that the cost of production infoonatvas not complete. After failed

efforts to obtain additional and more accurate informmato complete the information that it

would need to construct the normal value, the Commis®sarted to best facts available to
derive the normal value.

Adjustments To Normal Value. The Exporter and Producer provided the costs of production
for the cement blend of OPC and slag sold to Tank-W&ddts of production submitted by the
Exporter and Producer were used as the starting pointiinmdenormal value. The Commission
noted that no costs incurred in relation to the salthefinvestigated products were provided
such as selling, administrative and general costs. lafbtom on the record submitted by the
independent Market Consultant for the Complainant whicluded standard industry costs, was
examined. The Commission determined that they weremaht and used them to account for
those costs that were not provided by the Respondents.

As required by the Act, adjustments were made to deme@lbrmal Value as follows:

Transportation or Movement Expense3he Commission found that generally, Florida cement
producers incurred a cost for domestic transportatiom.ugward adjustment was made for this
cost. The adjustment was done based on informationinglot from a Matrix of Inland
Transportation for Florida.




Packaging Costs Packaging costs added to the base costs as an upward aajustme

Profits— A reasonable adjustment for profits was also maldee Respondents did not provide
this information therefore, the Commission used a goatige profit margin from information
on record. Again, the Commission notes that the irddion therein was deemed reasonable and
therefore usable.

B. EXPORT PRICE

The determination of the export price of the goods undesideration is addressed in Section 19
of the Act. It states, in part that:

The export price of the goods sold to an importer in daanaotwithstanding any invoice
or affidavit to the contrary, is an amount equal to #ssér of —

(i) the exporter’s sale price for the goods adjusted by dedutiterefrom [export
price adjustments]..., and

(i) the price at which the importer has purchased or agreed ¢thgser the goods,
adjusted by deducting therefrom all costs, charges, sgpemuties and taxes
described in paragraph (a).

The Complainant submitted a constructed export pricecdhstructed export price method uses
the selling price of the goods under consideration in Jansaid adjusts for reasonable margins
(profits) and cost, in an attempt to derive a reasonablactory export price for the imports.
The Constructed Export Price is only used where other infaomas either unavailable or
unreliable, for example where the export sales weidert@related parties, such as distributors.

In Questionnaire responses the Exporter and Producer sedbaitthe Commission the price at
which the cement blend of OPC and slag was sold tomperter in Jamaica. The Commission
relied on the shipping invoices received from the Jamaitstoths, which verified the export
price of the subject goods.

Adjustments To Export Price. No adjustments were made to the export price obtairmad fr
the invoices, since they represent ex—factory prices.

C. MARGIN OF DUMPING

In determining the margin of dumping, the Commission daled the differential between the
constructed Normal Value and the Export Price expressedpascentage of the Export Price.
The estimated margin of dumping is at least fifteentpmme three per cent (15.13%).



IX. ECONOMIC CONDITION OF THE DOMESTIC INDUSTRY 2005 — 2009

The Complainant, CCCL is the sole producer of cemedamaica. CCCL mines limestone and
shale from quarry lands it owns in Jamaica and processet® icement. It sells the cement
manufactured in Jamaica primarily on the local markside from a few shipments imported for
sale prior to 2005, it was also the sole supplier to théeha The last year that the domestic
producer supplied the entire market from domestic production 2685. Since then a few

importers have entered the market as suppliers. The @siom found it useful to start its

analysis in 2005 and provides an overview of the econonmditton of the Domestic Industry

for the period 2005-2009. This assessment involves a histaadaat the development, growth
and stability of the operations of CCCL from a finahg@erspective

In 2006, the Domestic Industry was unable to supply a ggdamestic market for cement. As
a result of its own production difficulties with aniag and somewhat outdated plant, it suffered
a major setback in 2006 when substandard cement was producsmlcatwithe market. It had to
engage in negotiations with its customers and had to awape purchasers who were harmed
by the faulty cement. CCCL itself became a major itgyoas well as producer to fill its
significant production gap as it tried to recover. At sagne time, CCCL sought to make a
sizeable financial investment in expanding its production dgpaestimated in public
documents at one billion dollars. The GOJ interveneenBure a reliable supply of cement to
meet the market demand, which at the time was stilisolby considering and implementing
waivers and negotiating the importation of sufficient rqies of cement. In 2007, the local
market for cement expanded and quantities of importsasece By now, CCCL had decreased
its import quantities, but there were other commemayers importing to sell in the market for
cement. The market began to contract a little winérdafter. In 2009, the contraction in the
market accelerated, resulting in a reduction in the Domésdustry’s production gap. CCCL
has now completed the capital outlay. It has nohladxe to produce at the capacity it asserts. It
does not have the market for the capacity that it clasna result of the contracting market and
an increased number of players in the market. At theedame, Tank-Weld has entered the
market, sourcing imports from the U.S.A.

TABLE IX. FINANCIAL OVERVIEW OF DOMESTIC INDUSTRY - 2005—2009
(INFORMATION FROM AUDITED ANNUAL REPORTS OF CCCL)

Description 200t 200¢ 2007 200¢ 200¢
J$'000 J$'000 J$'000 J$'000 J$'000
Revenue/Sald | 5,999,29: 6,730,96: | 7,847,30 | 8,805,29. 8,869,26!
Operating
Profit | 245,293 117,676| 797,713 948,573 222,030




TABLE IX(A) PRODUCTION AND SALES OF DOMESTIC INDUSTRY 2005- 2009

Description 200t 200¢ 2007 200¢ 200¢
Production by CCL

844,843 760,815/ 773,019 724,528| 736,560
Imports by CCC

0 119,032] 25,988 46,062 0

Sales (CCClL
Export from Domestiq 652,651 720,260, 807,484 843,295| 862,400
Production 88,912 28,463 5,964 0 2,762

The published financial statements for CCCL since 2006 shoewarage annual increase in
revenue of fourteen per cent (14%) to 2008 or, when viewadyyeevenue increased by sixteen
point five nine per cent (16.59%) between 2006 and 2007 and by tpaivetwo one per cent
(12.21%) in 2008. This increase in revenue in 2008 was however tbarethe level of increase
experienced over the 2006 to 2007 period. For 2009 however, tlghgwas less than 1 per
cent. This led to a loss position for the first tignece 1999. In 2006, CCCL experienced a drop
in sales due to a reduction in production as well as thage of faulty cement in the domestic
market. The release of faulty cement resulted immckettlements of JS$304,539,000, being
paid out by CCCL. In 2009, the reduction in operating profits ékge to an approximately J$700
million cost of sales adjustment, which the Commissionld not attribute to increases in the
cost of production. The Commission has not been providdd imformation which provides
details on the reduction in profits; therefore further retpievill be made to obtain information
in this regard. (See Table IX).

In 2005 CCCL supplied almost one hundred per cent (100%) ahdnket. However, in 2006
while the market was experiencing a five per cent (5%) growh 2005, domestic production
was reduced by ten per cent (10%), creating the need fortsrtpdill the gap. In the same year
CCCL accounted for the bulk of imports into the counagproximately sixty three per cent
(63%). The dynamics changed in 2007 and onwards when importeshiceontinued to
increase from other players in the market, surpassingLGG@ports, which stopped in 2009.

In the changing cement landscape CCCL has significamtheased exports which grew to a
high of 88,912MT in 2009 when there was none in 2006.

Between 2005 and 2009, CCCL made a capital investment amoutdingiore than
US$177,000,000.00 to increase both production capacity and capticigtion. The company
notes that this expansion of its capacity was undertakgrart of its commitment in accordance
with the TCL Group’s contract with the Government amaica (GOJ) to make CCCL a world
class cement producer able to compete globally, incredesat efficiencies and reduce
production costs. Ultimately, this would not only earreign exchange, but also reduce the
price of cement sold in the Jamaican market. Thealgmiogramme was deemed critical by
CCCL to ensure its ability to supply the entire Jamaicaarket while exporting excess
production to earn and generate hard currency. Cementiroptisn in Jamaica has been
contracting since 2008. The dynamics of the Jamaican tnaddginue to change amidst
increasing importers and an overall decline in demandy iAcreased production has to be



viewed against the background of contracting demand for camére local market and indeed,
globally in light of the global recession. This neapacity however is still to be tested as the
reduction on the market plus the presence of about 150,000f Nf€ro tariff” imports has not
allowed for the expanded capacity to be utilised.

X. INJURY TO THE DOMESTIC INDUSTRY

The WTO Agreemefit identifies three types of injury that can be foundéo“material” in an
anti-dumping investigation; material injury to a domestiduistry; threat of material injury to a
domestic industry; or material retardation of the esthbient of a domestic industry.

Injury in the form of material retardation of the esistiohent of a domestic industry is not being
considered in this investigation. This injury type apptesases where there is no existing
domestic industry producing the like good and the establishafesuch an industry has been
materially hindered by dumped imports. In the present makterdomestic industry producing
the like good is already established and has the maginse in the domestic market.

A. MATERIAL INJURY

The Commission examined the Complainant’s claim thatdumping of the goods has caused
and is causing material injury to the industtyThe Respondents in their Joint SubmisSion
contend that “Even if there is dumping and Super Cememtlilee good to the Complainant’s
products, then such dumping has not caused the Complainantadesial injury’ The Parties
submitted arguments and documents in support.

Regulation 12 provides the relevant framework for theyasisl

(1) Where a complaint of material injury is made, tlmm@ission shall examine such facts as it
considers relevant under the circumstances, and shaltige consideration to-

(a) the volume of the dumped or subsidized imports sssaed in absolute terms or
relative to the production or consumption of like good3amaica;

(b) the consequent impact of the dumped or subsidized ismparthe industry which
produces like goods as assessed by reference to allnedanomic factors and indices
having a bearing on the state of the domestic indusiziyding actual or potential-

(i) decline in output, sales, market share, profits, pradtGtreturn on
investments or the utilization of industrial capacity; or

(i) negative effects on cash flow, inventories, emplepmwages, growth or the
ability to raise capital, the magnitude of the margidwiping or amount of
subsidy in respect of the dumped or subsidized goods.

WTO Antidumping Agreement (ADA), Article 3, FootnoteRaragraph 1 of Article VI of the GATT 1946
' CCCL’s September 2, 2009 submission, Vol. 1, page 75
% Joint Submission, page 26



(2) The effect of the dumped or subsidized imports on psball be assessed by reference to-

(a) whether there has been a significant price underguir depression in price of like
goods produced in Jamaica; or

(b) whether there has been to a significant degrees\eiption of price increases which
would otherwise have occurred in the price of like goods prodacimaica.

(3) Nothing in this Regulation shall be construed as bindiegcdmmission to give priority to
any of the factors mentioned in paragraphs (1) and @gimaking of its decision.

The Commission firstly assessed the volume of impiartabsolute and relative terms to the
production and consumption of like goods in Jamaica. Themmlof imports by Tank-Weld
over the POI represented 5.27 per cent of the productionigesmmf the Domestic Industry.
The Commission analyzed the consequent impact of thepetlimement on the Domestic
Industry over the POI. This involved the identificatointrends over time in relation to the all
fifteen (15) economic indicators set out in Regulatith which are addressed under the
following headings:

Price effects referring to whether there has been significarttepuindercutting, or depression in
price, or whether there has been to a significant degeeerevention of price increases which
would otherwise have occurred (price suppression).

Volume effects- referring to whether there is a decline or negatitecebdn output (production),
sales, market share and inventories.

Economic Impact on the Domestic Industryeferring to whether there is a decline or negative
effect on profits, productivity, return on investments,zdtion of industrial capacity, cash flow,
employment, wages, growth or ability to raise capital.

The determination of materiality must be based on pes#évidence of the relevant economic
indicators. Materiality must be based on the oveifédice of the empirical data taken separately
or together or parts of a whole, the effect of whichnea be ignored as inconsequential. The
Commission is guided by Regulation 12(3).

For the period when the dumped cement was present idathaican market, the Commission
observed minimal price effects, no decline or changberaverage cement production volumes
(output) and productivity, no negative effect on inventgr@eslecline in sales and in overall
market share based on absolute total sales which inclogests. However, the Domestic
Industry’s market share in terms of sales from domdistipgoduced cement increased. An
assessment of the economic impact on the Domesticstry revealed a decline in revenue from
domestic sales of cement, loss of profits in absolmeailcan currency terms resulting in adverse
effects on return on investments, cash flow and onDibmestic Industry’s ability to raise
capital. The Commission gave consideration to CCCIjsaasion in capacity, however the
Commission cannot speak to the new capacity of CCCLhether in light of the new capacity
there is under-utilisation as CCCL has not shown tHadtbeen able to utilise it.



The Domestic Industry is operating in a contracted maakdtwith the global recession, it is
demonstrating some adverse effects therefrom. Then@ssion analyzed the overall effect of
the economic factors and is not satisfied at this timae there is material injury to the Domestic
Industry caused by the presence of the dumped imports omattket

a) PRICE EFFECTS

Price Effects refer to changes in the level of priteabsolute and relative terms that are the
direct result of dumped imports into the Jamaican markéis assessment involves an
examination of (i) the prices of imported cement iratieh to the selling prices of locally
produced cement (price undercutting); (ii) the selling prafethe locally produced cement to
ascertain any changes relative to previous price lepeilse(depression); and (iii) the ability of
the domestic industry to maintain the margin betweennitscost of production and unit selling
price (price suppression.) These are discussed below.

Price Undercutting. The Complaint indicates that Tank-Weld offers highst prices than
CCCL. However, the Complainant alleges that thepgice undercutting through the provision
of “atypical credit terms”, “likely discounts for otheproducts” and *“drastically under-
compensated delivery” of the goods to customers by Tank-Weldhw@CCL argues has
effectively reduced the prices being offered by Tank-Weltheir customers. The Respondents
contend that “contrary to the Complainant’s allegatidrere are no atypical credit terms, or
drastically under-compensated delivery, likely discount dtter products® The sales data
submitted by Tank-Weld did not provide information in relatiorthe alleged discounts being
offered for other products sold by it.

The Commission examined the price information submittetthdéy"omplainant and the Importer
and noted that for the period May 2009 to August 2009, Tank-Weldigaer list prices than

CCCL. On September 1, 2009, Tank-Weld announced a three pgB%enprice increase which

increased their cash price and credit price per 42.5kg baghangrice for jumbo bags. This
coincided with a price reduction announcement by the Doenestustry. The Commission

therefore does not find evidence of price undercutting.

Price Depression.The Complainant alleges that it has suffered price depredecause it has

been forced to offer discounts and rebates in an @ffioctirb mounting inventories to compete
with the unfairly traded imports. The Respondents submit @2CL’s reduction of prices is

attributable to its own internal efficienciés.

An assessment of the pricing information of the Domdsidustry, when the dumped cement
was in the market revealed that the Domestic Industigrext price reductions during that
period. From July 7, 2009 to July 14, 2009, the Domestic Indudtered market wide
discounts on all 42.5kg sacks, 1.5 MT jumbo bags and bulkrntenithe Complainant attributed
this discount to the need to reduce mounting inventormdtieg from the presence of cement
imports from the U.S.A. in the market. An examinatdithe inventories for the period does not
support this allegation, as average inventory levels rema&imesistent for the period, showing
no spike or mounting volumes as alleged.

% Joint Submission, page 27
Joint Submission, page 33



In September 2009, the Domestic Industry offered a reduictiprices to its bulk customers and
block makers using jumbo bags. The Commission notedwetien in prices by the domestic
industry would normally be an indicator of price depressiom a letter dated September 18,
2009, CCCL indicated that these reductions were the rebuthgyoved efficiency from the
commissioning of Mill #5 which the company wished afterehneeks to share those gains with
their customers. However, the Commission is guidedhbystatement of CCCL that the price
reduction was due to improved efficiency as a resulh@fcommissioning of its new mill. No
price depression was found.

Also, by letter dated October 23, 2009, CCCL offered a sp®dmle stocks last” over stocking
per bag price reduction, citing excess inventory levels aadnded to make way for new
production. Inventory levels for CCCL observed by the @srion did not support the claim.

Price Suppression The inability of the domestic industry to make reasanpbte increases in
order to recover any increase in cost is generally ibebicdy the shrinking of the margin
between unit cost and selling price or price suppressibime Commission’s examination of
selling prices and the related adjustments in the cgstaofuction indicates that the unit cost to
produce cement in 2009 increased by 4% over 2008. In February 2009, i6€eased their
prices to rationalise the 2008 increase in unit cost. €eThas been no indication of a need for
price increases since that time. The Commission nbtgsthe Domestic Industry announced a
price reduction in September 2009, but CCCL attributed the riedut increased efficiency
and therefore, no price suppression is inferred by thendssion.

b) VOLUME EFFECTS

Volume effects refer to changes in those aspectseobperation of the local industry, which are
measurable by variations in production, inventory, saldswarket share.

Production. The Commission assessed the Complainant’s allegdiaintihe dumped imports
from the U.S.A. have resulted in significant reductionsutput.

The Commission commenced its assessment of the maomapact by analysing the production
trends of the Domestic Industry from the pivotal y2@®6. Production fell by ten per cent (10%)
from 844,840 MT in 2005 to 760,815 MT in 2006 which fell to a low of 724)82Z8in 2008
with a marginal increase in 2009 of 3 per cent (3%) to 736,560 MTurther examination of
the monthly production data for 2009 indicated that produd&ieels were consistent with the
average production level maintained for normal supply ¢ivéen 60,000 to 65,000 MT per
month. The Commission observed no adverse effegrasuction quantities during the period
when the dumped cement was in the market.

Inventory. The Commission considered the Complainant’'s submisiah it has offered
market-wide discounts in an effort to reduce mounting irongg.

The Commission examined the monthly production and inveméeels for the POI and found
that the inventory levels are consistent with the imgisstnormal average daily carrying
inventory of two weeks’ sales. This is further supportedhsy analysis of production data
whereby there was no change in the average production @sluvhich would have been
reflected in the inventory levels.



Sales and Market Share.The Commission reviewed the sales data for the p@G6é to 2009
which revealed that overall sales for the Domestitustry have consistently declined. CCCL
lost approximately nine per cent (9%) of its overall s&e2009 when compared to 2008 (the
shortened period of May to November showed the saméisgsafter an eleven per cent (11%)
drop in 2008 over 2007. The Commission noted that the nineepe(®%6) loss of overall sales
factored in sales of imported cement in 2008. A more atewrssessment of loss of sales of
domestic production reveals a three per cent (3%) reduatiosales in 2009 over 2008.
Imported cement accounted for six per cent (6%) of satethé Domestic Industry in 2008.

In analysing market share, it is critical to examinedihgation in 2006, as this was a critical year
for the cement market in Jamaica. In 2006, the market yeive per cent (5%) while CCCL’s
production fell by ten per cent (10%). This fifteen per ¢&680) gap was initially filled by the
importation of cement by the Domestic Industry and thgrother Importers. In 2007, the
market grew by another 6 per cent (6%), CCCL's sales reddogdour per cent (4%) while the
other importers increased their imports significantly.

An examination of the market share for 2007 to 2009 showedCD&L lost one per cent (1%),
per year, while the entire market shrunk by ten per @€8%) in 2008 and eight per cent (8%) in
2009. The one per cent (1%) loss of market share of abdohall sales included market share
gained by CCCL from sales of their imports. A remoeélimports from total sales would
actually point to a four per cent (4%) increase in maskate of sales of domestically produced
cement.

The Commission’s assessment based on the informatioreleat this time is that the presence
of dumped cement from the U.S.A has affected the dyrsaamd players in the market but had
no impact on the domestic industry which gained four per ¢4%i) market share in a
contracting market.

c) ECONOMIC IMPACT

The Commission examined the economic impact of the dugpeds on the Domestic industry.

Revenue The Complainant submits that it was forced to acatdets export programme and
prematurely commence exporting from Jamaica as a resulomestic sales lost to dumped
imports. This acceleration, it argues, resulted in @wseevenue to CCCL since the revenue
generated from export sales is less than that gendrgigaimestic sales.

The information and data examined by the Commission stiat the Domestic Industry
significantly increased exports in 2009 over the previous y€ae Commission will accept that
the revenue earned from exports could be lower tharetleue that would have been earned if
the cement was sold in the local market. HoweverGbmmission notes that the acceleration of
the export programme could also be attributed to good bgssiestegy in a shrinking local
market. Further, that it is not persuaded that additicnats were incurred in the export of
cement, as it is usually the buyer who would incur tleght and the Commission has no
information regarding the costs that would have beearbbd by CCCL in exporting cement.

The Commission analysed the information and data sulthbitehe Complainant on domestic
and export sales, which revealed that the overall tevventhe Domestic Industry increased due
to export sales. Revenue from domestic sales declins per cent (6%) for the period under



investigation when compared to the prior three monthg, gnthirteen per cent (13%) when
compared to the previous year. This decline is attributaltlee reduction in volumes sold plus
the special one week sales promotion in July 2009.

Profitability . Profitability refers to an excess of revenues dber cost of generating those
revenues. The Complainant claims that the Domestiudtry has suffered substantial material
injury by reason of the less than fair value import®ulgh revenue and profit impairment
coupled with increases in the unit cost of production.

The Commission examined the consolidated audited finarepalt of the Domestic Industry for
2009, an extract of which is set out below.

Extracted from Consolidated Financial Statement for Y/E Deember 2009 for CCCL

J8'000 AUDITED AUDITED
Year Year
Jan fo Dec Jan fo Dac
2009 2008
ales ementTnnn&s}:Lu:aJ 652 651 720,260
5ales (Cement Tannes)-Export 48092 28,463
Gales (Clinker Tornes)-Export 44,254 -
Ravenug 8,060,260 8,805,203
ating prafit 573
m?rﬁtrlﬁc%e % 1;I‘I‘E:SIZIEI
Interest expenss %%.495] 593.?15
Lozs on cumency exchange 04 (203,428
{[lm}n’Prlﬁ_hdm Taation 24 571,932
wxation crediticharge) G651 i155,404)
{Losss)/Profit after Taxation (144512) 416,433
Total Comprehensiva (loss)/incoma (144.512) 416,439
Eamings per ordinary stock unit cents - Basic & Diluted gﬂj 4
(perating Profit/Revenue Ratio % 1%

The extract reveals that CCCL’s gross revenue iseckanarginally in 2009 over 2008. The
marginal increase in revenue is due mainly to the priceaseren February taken because of the
devaluation in the Jamaican Dollar in the months goor Therefore, in U.S Dollar terms, the
revenue would have declined by thirteen per cent (13%) in 20892008 which would match
the approximately nine per cent (9%) reduction in sales valliee increase in exports did
contribute to the relative stability in revenue howetlet contribution was not as significant
because they were sold at prices lower than if thee weld in the domestic market.

CCCL’s operating profit showed a significant decline in 2008mfr$948,573,000.00 to
$222,030,000.00, a seventy seven per cent (77%) reduction. Thikeés significant monthly
cost of sales adjustments made for the period April 200etember 2009. The Commission
found that the cost of sales adjustments were nosistent with the monthly unit cost of
production data supplied by CCCL. The Complainant’s sulimms$id not provide sufficient
information for the basis of the adjustments madeerdiore, as the Commission could not link
the cost of sales adjustments to the cost of prodydtigunable to associate the cost of sales
adjustments to injury because of the dumped imports. Cbmemission will request clarification
and additional information of the Complainant.



Return on Investment Return on Investment (ROI) measures the lev@krofits in relation to
the level of investments or capital employed in gemggahose profits. The Complainant does
not make a claim that there is yet an actual declints ROI. It contends that there is a threat of
such decline in ROIl. The Commission assessed the potenpatt of the allegedly dumped
goods on the domestic industry's ROIl. The “Expansion and Mdadgion Programme”
engaged in by the Industry increased significantly the amotimapital employed by the
company. ROI moves in the direction of profits. Itherefore reasonable to accept that the
Industry experienced a reduction in ROI. However, becuseCommission was unable to
come to a conclusive position with respect to profitsiated in the discussion on profits above,
its impact on the ROI also remains inconclusive at tmee. Potential reduction in the
company’s ROI, has to be considered further in our aisabjghreat of injury to the industry.

Cash Flow and Ability to Raise Capital Share prices reflect the market’s valuation of a
company, as well as investor’s confidence in the abilitgrobrganization to maintain a certain
level of stability and profitability. CCCL'’s share peg fell from $9.64 in 2006 and 2007 to
$3.95 in 2008. The current share price presents a lower iealufat the company and will
affect their ability to raise the level of capithely had earlier, if the need arose. The Complaint
does not allege any impact on the domestic industry’s ft@shor ability to raise capital by the
allegedly dumped imports. The Commission would, prioritalFDetermination, seek to assess
further the cash flow or ability to raise capitalight of profits.

Employment & Productivity. The Commission found no significant changes in thelle¥
employment or productivity and therefore no indicatiomgfry relating to these factors.

Capacity Utilization. Capacity utilization refers to the extent to whicHiran utilizes its
productive capacity. It is expressed as total productioa psrcentage of the total capacity.
Capacity is appropriately re-defined based on an averagetwdl production utilised over the
last three to five years. The Domestic Industry hEsmed total production capacity of
1,108,800 MT per year up to September 280Bhe industry shows utilisation rates substantially
below the capacity claimed. The Commission is tleeeehot persuaded of the capacity claimed,
as the historical production data does not support this.

The Complainant has invested in new plant capacity wive$h commissioned in August 2009.
The Domestic Industry has not had the opportunity to ptusenew capacity.

d) OTHER FACTORS

Finance Costs. The Commission’s assessment of the Domestic Indasiperating results for
2009 shows a significant increase in the finance chargbere were no specific indications as
to the basis of the increase. It is reasonablemnclade that this increase is related to the capital
investments made in the new mill. The Commission, wénlare of the effect on the final
operating profits does not consider it significant to thgry analysis as this does not
significantly affect the production operating costs. réased interest payments will have an
impact on a company’s cash flow.

CCCL, (2009) Expansion and ModernisatioRetrieved from
http://www.jamstockex.com/read.php?ContentID=11503



Devaluation and Foreign Exchange Losses. The Jamaican economy has experienced
significant devaluation in currency over the POI. Tlas hffected the financial results for the
Domestic Industry, which show foreign exchange losde$284 million in 2009 and $293
million in 2008. This is significantly up from $80 million @007 and $49 million in 2007.
These figures are significant and their effects musbeagitttributed to the dumped imports.

B. THREAT OF MATERIAL INJURY TO THE DOMESTIC INDUSTRY

Having determined that there has not been actual injuyet@dmestic industry caused by the
dumped imports, the Commission is required to considerhghéhere is a threat of material
injury to the domestic industry posed by the dumped goodsyhether the dumped goods may
cause material injury to the domestic industry in thesieeable future.

The Complaint alleges that the Domestic Industry ¢s@mtinues to be threatened with material
injury caused by the dumped imports of cement from t!8A7° The Respondents contend that
the Complainant has failed to establish that theretisahor threatened injury resulting from the
alleged dumping®

Regulation 13 outlines the factors to be analysed forexrdetation of threat of material injury
to the domestic industry. It provides in relevant part that

13. A determination of threat of material injury mayyobé made where a particular
situation is likely to develop into material injury, aisdclearly foreseen and imminent,
and in making such determination, the Commission shidl tato consideration such
factors as - ...

(b) The significant rate of increase of dumped imports ihto domestic market which
indicates the likelihood of substantially increased irtgpof the [dumped] goods into
Jamaica,;

(c) capacity in the country of export or origin already insexnce or which will be
operational in the foreseeable future, and the likelihbatithe resulting exports will
be to Jamaica, taking into account the availability dbeptexport markets to absorb
any increase,

(d) the potential for product shifting where production facilitithat can be used to
produce the goods are currently being used to produce other, goods

(e) inventories of the product being investigated;

( whether imports are entering at prices that will havsignificant depressing or
suppressing effect on domestic prices, and would likely aserelemand for further
imports;

(9) actual and potential negative effects on existing dewvedop and production efforts,
including efforts to produce a derivative or more advanegsion of like goods;

(h) the magnitude of the margin of dumping ...[i]n respect ofdiinmped goods; and

(i) any other factors that are relevant in the circuncgtsin

CCCL’s September 2, 2009 submissidgnl. I, page 69
30 Joint Submission, page 32



The factors in the Regulations incorporate much WTO pungence regarding the required
analysis for finding threat of material injury. In aocdance with the Regulations and the
jurisprudence, the Commission examined the required evidetie following categories:

(1) factors that relate to the ability and capatityf the Exporter to potentially
increase the supply of dumped imports into the Jamaicakeima

(i) factors that relate to the Exporter’s ability to imedtly affect the local industry’s
ability to supply its product to the Jamaican market anairecompetitivé®; and

(i)  other factors relevant in the circumstances (botlsehspecific to the industry’s
operations and those that relate to the wider economy)

Regulation 12(7) also makes reference to Regulation 13 wehicbmpasses the requirement for
a non-attribution analysis. This ensures that any likglyious effects to the Domestic Industry
from known factors/causes are not attributable to thepdd U.S.A cement. The Regulation
provides in relevant part that:

(7) For the purposes of this Regulation and Regulatioth&8e shall not be attributed to
the dumped [imports], injuries caused by factors other thardumped imports which at the
same time are injuring the domestic industry, including —

(a) the volume and price of imports which are not dumped...;

(b) contraction in demand or changes in the patters oLcopison;

(c) trade restrictive practices of and competition betwden foreign and domestic
producers;

(d) developments in technology and export performance and proiticti the domestic
industry,

which individually or in combination, also adversely affdee domestic industry.

The Commission finds that the dumped imports under inveistigat this case pose a threat of
material injury to the Domestic Industry for the @as outlined below. The Commission finds
that the evidence supports a conclusion that the exparté the exporting country have
demonstrated an intent to continue to supply to the Jamamarket the dumped goods and have
the potential to increase the supply at a dumped pricéirmeavhen the market for the goods in
Jamaica, in the exporting country and in many other placgldwide, is contracting.

The circumstances leading to the Domestic Industiyélenges, including effects of the global
recession and heightened or sustained energy costd m®wxacerbated by the continuing and
increasing imports of the dumped product in the domesti&aha The threat of material injury
is imminent and clearly foreseen if the investigated prbdoatinues to be imported at the
dumped prices. In fact, one Commissioner ventured the opihai the threat was so close that
it could result in actual injury that materialises adyeas 2010*

31 Capacity that is sufficient, freely disposable, orimminent, substantial increase in capacity of the ewport
indicating the likelihood of substantially increased dumggabrts to the Jamaican market, taking into account the
availability of other export markets to absorb any adddi exports, WTO Handbook on Anti-dumping
Investigations.

32 These may include price suppressing or depressingsfierh as whether imports are entering at pricesvihat
have a significant depressing or suppressing effect onsiianpeices, and would likely increase the demand for
further imports, WTO Handbook on Anti-dumping Investigations.

33 The waiver of the Common External Tariff (CET) for omauydiscussed herein granted for imports of the product isegeem

by the Commission to intensify the imminence of the threat



The factors considered appear below.

Potential to Increase Supply to the Jamaican Market.Several factors point to the potential

for an increase of supply of the dumped goods to the damanarket. These include the rate of
increase of the dumped imports, the capacity of the exparid the exporting country, the

likelihood that the goods will be exported to Jamaica tpkito account the availability of other

export markets, the potential for product shifting by the egp@nd the inventories held by the
Importer in Jamaica.

Rate of Increase of Dumped Imports. The Commission considered the rate of increase of the
dumped imports. Imports of the dumped goods first enteredaimaican market in May 2009
followed by monthly shipments of similar quantities in duduly, August and September 2009.
This means that imports of the dumped goods showed a sanifincrease in 2009 when
compared with 2008. Since entering the Jamaican markeaynd¥2009 the dumped cement
has accounted for five per cent (5%) of domestic produet@hfour per cent (4%) of domestic
sales from domestic production of the Domestic indudim2010, imports of the dumped goods
continued with two shipments in January and March. Tisbgements were higher quantities
than the earlier shipments in 2009.

The Commission considers that the rate of increaskimiped U.S.A cement within the POI is
significant both in absolute and relative terms.

Export Capacity of the Exporter and Exporting Country. The Commission examined the
current and likely future production capacity and capacitysatibbn rates for cement of the
exporting country and the exporter.

The country of export and origin of the dumped goods has amiladt capacity to produce
cement. It is the third largest producer of cement enwlorld behind China and India. The
U.S.A. Portland cement industry has an estimated daregtacity to produce 101,000,000 MT
of cement” It is reported that increased clinker capacity of nezy®90,000 MT came on-line
in 2008 and an additional 9,700,000 MT is projected for 2009 and 23,400,009 M€ end of
2013%* U.S.A. cement production capacity is therefore expeaddcrease from an estimated
99,400.000 MT in 2006 to 107,000,000 MT in 2010 and 121,000,000 MT i20t3s noted
that there have been reports of delays in planned exparescompanied by efforts to increase
efficiencies and reduce imports in order for the U.Sé&ment industry to cope with excess
capacity due to the decline in U.S.A. domestic matkdtdowever, even with delays in planned
expansions the capacity of the U.S.A. industry is stitistantial.

' Portland Cement Association, (2009npact of Potential Mercury Emission Changes on Domestiec@e@apacity
Retrieved fromhttp://www.cement.org/econ/pdf/Cement%20Consumption%200utl@skemyfinal.pdf. This figure cited
includes estimated clinker capacity of nearly 96,000,000 MTgstpslum capacity of 5,000,000 which are used to produce
Portland cement.

Ibid

Ibid, The Portland Cement Association (PCA) reports ‘thesse estimates reflect planned expansions. PCA assunmesvno
capacity is added beyond these announced plans. Capacity estaisat include recently announced closures (permanent and
temporary) as well as assumptions regarding the conthetieement of older wet kilns.

Grancher, R. (2009JUS Cement: Facing Difficult Times” Retrieved fromtgt/cementamericas.com/mag/us-
cement-industry-declining-20090901/



The Commission also examined actual production volumesutput of the U.S.A. cement
industry. As set out in Table 1.2.1 below, the industry prod@&819,000 MT of cement in
2005. Production fell from fell from 98,167,000 MT in 2006 to 86,310,00Q@0€8. This
represents a twelve point zero eight per cent (12.08%indexver the period due to the decline
in the domestic demand for cement. In 2009, about 70,000,000f6rdand cement and
2,000,000 MT of masonry cement were produced at one hundrestegul (107) plants in thirty
seven (37) staté&epresenting a further decline in overall cement produstiben compared
with 2008. By the end of the year, the total number aftsl was reduced from one hundred and
seven (107) to one hundred and one (101), due to plant cld8utesvould appear that the
U.S.A. cement industry is in the midst of a large oif the largest volume downturn in histdfy.

Table 1.2.1
U.S.ACEMENT STATISTICS
Values in Metric Tonnes

Year | Production* | Apparent Imports* | Exports* | Exports

Consumption™ % Of

Production

200z 89,732,00 110,020,00 | 22,198,00 834,00 0.9¢
200¢ 92,843,00 114,090,00 | 21,015,00 837,00 0.9(
200¢ 97,434,00 121,980,00 | 25,396,00 749,00! 0.7
200¢ 99,319,00 128,260,00 | 30,403,00 766,00! 0.7
200¢ 98,167,00 127,660,00 | 32,141,00 723,00! 0.7¢
2007 95,464,00 116,564,00 | 21,496,00 886,00 0.9¢
200¢ 86,310,00 96,797,00 | 10,744,00 858,00 0.9¢
200¢ 71,800,00 73,800,00 | 6,400,00t 800,00 1.11

Source: US Geological Suridgyember 2009

The Exporter and Producer, Vulcan is the largest produceormstruction aggregates in the
United States and has over three hundred (300) facildrethe production and distribution. In
2007, Vulcan substantially increased cement capacity ifotine of ready mix cement, cement

3 U.S. Geological Survey (201Mlineral Commodity SummarieRetrieved from
?;ttp://minerals.usgs.gov/minerals/pubs/commodity/cement(ihdaI#mcs

Ibid
0 Sullivan, E. (2009)Euture of United States Cement Indus®gment Americas, November 1, 2009. Retrieved
from http://cementamericas.com/mag/us-cement-industry-2009Th@Idrticle noted that “the downturn comes at
a time when many cement companies are engaged in th@gyoessive capacity-expansion programs in history,
with 25 million metric tons of new capacity expected to ean line in 2013.” It went on to note that the two
contending situations have resulted in imbalances wiagke manifested in the form of plant shutdowns, lowered
utilization rates, import reductions and build-up of inveynto
*Data in this column represents the production of Pattiaml Masonry Cement
“2 Apparent consumption figures in the table represent: Plioduaf cement (including from imported clinker) +
imports (excluding clinker) — exports + adjustments forkstdanges.
“3 Refers to imports of Hydraulic Cement
4 Refers to exports of Hydraulic cement and clinker.



block production and also the production of portland and ajpe@ement in the acquisition of
Florida Rock Industries. The U.S. Department of Jugtiattrust Division filed a civil lawsuit

to block acquisition of Florida Rock Industries by Vulaam the ground that the acquisition
would substantially lessen competition in coarse aggregatseveral states. The companies
were required to sell eight quarries in Georgia, Tennems@d/irginia and one distribution yard
in Virginia, in accordance with a consent decre@rdaer to complete the acquisition.

In 2009, Vulcan completed a project to expand its Newbeeryent facility to double its

production capacity to 1.6 million tons per year. Thisilitgy supplies the Florida plant.

Limestone is mined there and the limestone resentas 193.9 million tons. The company
stated that new capacity is expected to become fulljatipeal in 201¢> Vulcan demonstrates
by its recent acquisition of Florida Rock Industries andt®©expansion of the Newberry plant,
its ability and motivation to increase production and supply.

The Commission finds that the exporting country, U.SaAd the exporter have significant
capacity that constitutes a readily available sourcesugiply of dumped cement. This is
particularly significant in light of the factors in@itng the likelihood that the capacity will be
channelled to Jamaica

Likelihood of Exports to Jamaica. In assessing the likelihood that this excess capaciangr
portion thereof would be exported to Jamaica, the Casion considered several factors
including the decline in demand and consumption for cemethieitJ.S.A. market, the demand
for the dumped cement by importers and the availabifitgtber export markets to absorb the
capacity.

The Commission in assessing the likelihood that this dgparc any portion thereof would be
exported to Jamaica, considered the decision to expeddy demonstrated by Vulcan in the
multi-year contract and supplemental agreement signédhaik-Weld. The Commission is of
the view that the Agreement demonstrates the interdimh capacity of Vulcan to export a
substantial volume of cement relative to the sizéneflamaican cement market.

Tank-Weld has a multi-year Agreement and Supplemental Agnetewith Vulcan and Florida
Cement Inc. The Commission notes that the natutki®tontractual arrangement suggests that
importing patterns for a specified amount of cement ¢wis substantially less than the amount
in the original contract) may change, depending on govenhpolicy.

The Commission reviewed the Agreement and the SupplemAgraement between the
Respondents. Though the supplemental agreement appeamlify the prior obligation of
Tank-Weld to purchase a substantially higher quantity erhent, the Commission is not
convinced that it in fact limits the potential for ticdales of cement by the U.S.A. supplier to the
importer to the smaller quantity referenced in the SupplemheAgreement, as has been
suggested by the Respondents.

Avalilability of Other Export Markets - Declining demand in the USA market. Construction
is in decline in all major markets in the U.S.A and astural corollary, there is a decline in the
demand for cement. In terms of consumption, thereavsligght decline of point four six per

“5 Vulcan Materials Company, (201@orm 10-K Retrieved from http://www.fags.org/sec-filings/100226/Vulcan
Materials-CO_10-K/



cent (0.46%) in apparent consumption for the year 2006. tawehe decline has become more
significant in subsequent years with decreases of @igint six nine per cent (8.69%), sixteen
point nine six per cent (16.96%) and twenty three pointrssueper cent (23.76%) per cent in
2007, 2008 and 2009 respectively. The gains in cement consumgpiected for next year are

expected to be meager which implies that current hanstitions facing the industry will persist

through 2010 and beyond.

The downturn in construction has continued to affect tbeda cement market in 2009. The
Exporter and Producer supplies cement to the Importer t®iiRlorida plant location. It was
reported that Florida’s housing market was expected to neadbwest point in 2009 and not
return to its pre-slump level until 20£1.1n fact, housing starts in Florida fell to 50,000 in 2008
from 264,000 in 2005. In 2007-2008 the Florida Economic Outlook noted‘ttieatgrowing
inventory of unsold houses coupled with the spreadingitctis dampened residential
construction activity throughout the entire year”, andwaés projected that non-residential
construction would fall by about thirteen per cent (13%9009%" The downturn in construction
led to arrangements by at least one South Florida compagxport due to overproductiéh.

The downturn in construction activities has affected A.Gompanies primarily involved in
construction aggregates and cement production. Vulcan'olideted Earnings Statement for

2009 (condensed and unaudited) shows a 26.32% decrease in totaleren@mving from
US$3,651,438,000 in 2008 to US$2,690,490,000 in 2009. Revenues of US$37,312,000, earned
from net sales in 2009, represented a decline of twenhy-gigr cent (28%) when compared

with 2008, when the company earned US$51,387,000 from cement Fhégs. was also a
40.52% decline in Vulcan’'s gross profit, which moved from US$749,712i00R008 to
US$445,962,000 in 2009. This decline may have been the result oasiexia the average unit

sales price (including internal sales) of three categafeconstruction materials (asphalt mix,
ready mixed concrete and cement) sold by Vulcan declin2dds.

The Table below shows the differences between averagsaledt prices for 2008 and 2008.

Comparison of Average Unit Sales Price for
Construction Materials Sold by Vulcan (USD)
2008 | 2009
Aggregates (freight adjusted) 9.98 10.30
Asphalt mix 55.16| 52.66
Ready mixed concrete 97.75 96.53
Cement 96.75 95.70

Vulcan also reduced its production of construction mateima009. In speaking to the efforts
made by the company’s employees to address the protractetk decddemand for construction

materials, Vulcan’s Chairman and Chief Executive OffiGan James noted that “In 2009, their
efforts further rationalized production and reduced operatingsh thereby offsetting some of

“% lvry, B. (2009).Florida’s Housing Market Won't Recover Until 2011, Study SRgsrieved from
http://www.bloomberg.com/apps/news?pid=20601103&sid=aVLaQuo4f3bd&nese

*” Florida Economic Outlook, (2008). Retrieved from
http://edr.state.fl.us/conferences/fleconomic/FEEC080 & sexem. pdf

“8 Cement China, (2009%outh Florida Cement Maker Starts Export PU80909). Retrieved from
http://www.cementchina.net/news/shownews.asp?id=6600



the cost impact related to lower volumé%.The company’s shipment of 572,433.57 MT of
cement in 2009 also represented 39.27% decrease when compidrezement shipments of
942,564.94 MT in 2008.

An overall examination of the data therefore shoveé tomestic demand for U.S.A. cement is
in decline. Producers of cement have therefore respondednsystently reducing production

levels since 2006, and have also been increasing expocts 2007. While the increases in
exports have been incremental, the Commission notéshinaolumes are significant. In 2009
exports by the U.S.A were just about equivalent totthal amount demanded by Jamaica’s
domestic market for 2009. The Commission is of the vieat with the reduced demand in the
U.S.A market, cement producers such as Vulcan are likebeek export markets in order to
maintain capacity utilization. This view would garner supp@m the fact that Vulcan has the

third largest production capacity for cement in FloridasaFlorida Rock Industries Inc. coupled
with the proximity of the Jamaican market to Florid&ative to other export markets.

The Commission also examined trends in U.S.A exporte data shows that while there have
been fluctuations as it relates to increases and desrgmsaports, the actual value of exports
have remained in a similar range over the period, acomufadr just below 1 per cent (1%) of
domestic production for the years 2000 — 2008. However, exg@dpercentage of production
moved to about one per cent for 2009. The Commission tadieshis increase has occurred in
spite of the steady decline in production since 2006, andstiggests that there may be a thrust
towards expanding export markets. This assessmentoignaleeeping with a 2010 report on
U.S.A Exports and Imports of Portland Cement, AluminGesnent and Slag Cemefitwhich
projects that exports will increase significantly beaw@010 and 2013 on an annual basis.

Further, in terms of current export markets, the U.Boftland Cement Association noted in a
2010 report that nearly all cement are exported to thghheuring Canadian and Caribbean
markets:! The U.S.A. cement export data for 2008 was examined amfitros that the main
export markets for cement produced in the United StateSarada and the Caribbean.

The Commission concluded that the effect of the globeéssion will continue to be, in the
foreseeable future, declining demand for cement worldwidkpaitd up of inventories for large
capacity industry players. Jamaica’s relative proxinaihd established trade links with the
United States and the other related factors increaskktiihood that Jamaica would be a target
market for the product at dumped prices. The relative ssizalof the Jamaican market would
mean that a small percentage of the capacity if exppddelamaica could have a devastating
effect on the domestic producer.

Existing Inventory and Increase in Inventory Levels of the ®ods. The existence of
inventories of the dumped goods can indicate the possibilifurther import penetration and
reductions in the market share of the domestic industrge Tommission sought to assess
inventories held by the exporter, but such information hat yet been provided. The
Commission is persuaded at this time based on capacitynarket conditions that inventories
are being held.

“9 Vulcan Materials Company, (201®ulcan announces fourth quarter results.
http://www.vulcanmaterials.com/creditapps/Press_Relef32809PressRelease. pdf

*Y Projections were done based on a market survey condycMdrchant Research and Consulting Limited.
*1 Portland Cement Association (200%)verview of the Cement Industry : Economics of the US Gdnukrstry
Retrieved fromhttp://www.cement.org/basics/cementindustry.asp



Threat of Material Injury Factors

Price Effects. The Commission’s observation of trends in the cemaantket indicates that the
cement market is price elastic and that changes in the pf cement are likely to result in
comparable changes in the level of demand.

There is a sufficient indication that the goods und@&s@ration could have some price effects
on the domestic market prices in the immediate futuree domestic industry is currently the

price setter in the market and as such even the impodhwhimarketed as being of better
“quality” is priced nominally higher. This could potentiatlgsult in significant price suppressing

effects as the Domestic Industry would unlikely be ablentoease its prices to recover the
increased cost.

Economic Impact Factors

Return on Investment. The capital investment in the new mill has signifitamcreased the
total capital employed. This was done with the expemtathat the improved facility and
production capacity will increase production and consequsatés and revenue. The continued
presence of the dumped imports will curtail the domestic simgis ability to utilise the
increased capacity which would result diminished retamas investment.

Cash Flow and Ability to Raise Capital. The inevitable impact of the increase in finance costs
on your cash flow due to the capital investment will Imee@ significant factor if the domestic
industry is unable to increase its production and salesder to recover these increased costs.
This is a factor indicating threat.

Capacity Utilisation. The continued presence of dumped imports will curtail amdimae to
curtail the ability of the Domestic Industry to utilise increased production capacity.

Employment and Productivity. The Complainant asserts that decreased production wiltéea
reduced number of man hours required to sustain its levptoafuction. Therefore, this will
reduce the number of employees required resulting ih ctigd and loss of productivity. This
assertion is reasonable.

Magnitude of The Margin of Dumping. The magnitude of the margin of dumping is an
indication of the extent to which injury can be attrdmito the dumped goods. The magnitude of
the estimated margin of dumping is at least 15.13%. Thigimaf dumping is sufficient to
create a threat to the Domestic Industry.

Other Factors. In addition to the factors itemised in Regulation 13 ofAbg all other relevant
factors brought to the attention of the Commission loiciwthe Commission reasonably deemed
appropriate were examined as part of the analysisgaged by the regulation. These follow:

Ability of the Dumped Imports to Exacerbate the Circumstarces. In light of the
Commission’s finding that the goods under consideratiahtha locally produced goods are
“like goods”, the Commission’s assessment of sales flata Tank-Weld and CCCL which
indicate that both companies are selling to the saneg@at of customers, the Commission is of
the view that continued imports could cause injury to the &im Industry.



Impact of the Global Recession on the Construction Sector ghe Wider Economy. The
Jamaican economy and the construction industry have saféering from the effects of the
global recession. A press release by the PIOJ on Fgbi@a 2010 noted that the Jamaican
economy showed no sign of recovery during the period @ctimbDecember 2009, which was
attributed to “the global recession, a fall-off inextal demand for Jamaican goods and services,
and a deterioration of the fiscal deficit’In addition, the construction sector in the Octatoer
December quarter declined by a further 3.5 per cent, followiolines of 7, 3.8 and 5.8 per cent
in the first, second and third quarters respectively. Jommission therefore notes that some of
the difficulties being experienced by the domestic industay be due to the effects of the
global recession and particularly from the declinehim ¢onstruction sector which uses cement
as one of its main inputs.

Other Imports not under Investigation. Imports from other sources have been in the Jamaican
market since 2006, and initially entered the market due teupely shortage and quality issues
which affected the domestic industry in that year. Intligfhthe eight per cent (8%) contraction

in the demand for cement in 2009, the continued presencepoftead cement on the domestic
market, whether dumped or otherwise could have adverseseffiethe domestic industry.

Common External Tariff . The Government of Jamaica granted a CET waiver, pdsttion,

to the importer of the good under consideration, to imp6r000 tonnes of cement mainly for
road construction. In a news release by the Ministrindustry, Investment and Commerce the
Honourable Minister Karl Samuda “emphasized that his Minidas not recommended
restricted use or distribution of slag cement, and supg@ik-Weld's request for duty free
imports of a limited amount of 60,000 tonnes per annunfhe Commission notes that the
imposition of the CET encourages all imports, some diiciv from the Commission’s
investigation includes cement which is currently being dumpetth® Jamaican market.

Devaluation and Foreign Exchange Lossed he effect of the continued devaluation of the
Jamaican currency cannot be ignored and will contindave an adverse effect on the domestic
industry. Especially as it relates to the volatilitytire price of fuel costs which represents a
significant component of its production costs.

On consideration of all the factors examined, the Camiom finds that there is a threat of
material injury to the domestic industry posed by impofthe dumped cement.

XI. CAUSATION

A. Causal Link

In accordance with Article 3.5 of the WTO Anti-dumpingréement and Section 22 (2) and (4)
of the Act, the Commission must find that the evidenderbat shows that the dumping of the
goods has caused, is causing or is likely to cause matguigl. it must be demonstrated that the
dumped imports are, through the effects of dumping, causingrialainjury or threat thereof

within the meaning of the Agreement. The demonstratioa cdusal relationship between the

*?P|0J, (2010)Economy shows no sign of recovery during October to December RéBRved from
http://www.pioj.gov.jm/NewsDetail/tabid/86/Default.aspx?ned&z

>MIIC, (2010).Industry Minister Defends Slag Cement ImpdRstrieved from
http://www.miic.gov.jm/News/news_samuda_defends_slag_ceptgnt.



dumped imports and the injury to the domestic industryl fisabased on an examination of all
relevant evidence before the Commission.

The Commission concluded that the information and factsthe record thus far disclose
sufficient evidence that the dumping is likely to causeeni injury.

B. Non-Attribution Analysis

Article 3.5 of the WTO Anti-dumping Agreement also regaithe Commission to examine any
known factors other than the dumped importswhich at the same time are injuring the
domestic industry, and the injuries caused by these otherdamust not be attributed to the
dumped imports. It has been recognized that Investigatutyohties are not required to

scientifically separate by quantitative means such @soguetrics the impact of other factors on
injury that is observed in respect of the domestic ingugts long as one cause of injury is the
dumped product, causation may be deemed to exist.

The Commission recognized the existence of factors ttharthe dumped imports, which at the
same time could be negatively affecting the domestaustry under the broad headings:
macroeconomic influences, discretionary governmentidypohanges affecting the importation

of cement, contraction in demand or changes in theempatf consumption for cement,

production capacity, export performance and productivityhefihdustry and imports other than
the goods under consideration to the Jamaican market. §htvueeeffects of these other factors
were not attributed to the dumped imports.

XIl.  APPLICATION OF PROVISONAL MEASURES

Section 15 of the Act provides for provisional duties wheeeGommission makes a Preliminary
Determination of dumping in respect of imported goods. IntiaadiArticle 7 of the Anti-
dumping Agreement provides that provisional duties be appliedraevthe Investigating
Authority determines that such measures are necessangv¥ent material injury being caused
during the investigation. The Commission is not satikfthat provisional measures are
necessary to prevent injury being caused during the remaihtte investigation.

Xlll.  DECISION

The Commission has made an affirmative PreliminaryeBeihation pursuant to Section 27 of
the Act, in respect of the dumping in Jamaica of PattBfast Furnace Slag Blended Cement
originating in or exported from the U.S.A. The Commissinds that the goods under
consideration have been dumped. The estimated marginngbing is at least fifteen point one
three per cent (15.13%). The dumping is likely to cause rahiejury to the Domestic Industry
i.e. continued and increased importation of the goods undsideration at dumped prices poses
a threat of material injury to the domestic indushat is clearly foreseen and imminent.

Pursuant to Section 15 of the Act, the Commission dassfind that the imposition of
provisional measures is necessary to prevent injury baiaged to the domestic industry during
the investigation. The Commission therefore declineisnpose a provisional duty on the goods
under consideration.
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